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The Center for Reproductive Rights (the Center), Centar za edukaciju, savjetovanje i
istrazivanje (Center for Education, Counselling and Research - CESI) and Roditelji u akciji
(Parents in Action - RODA) present this submission to the Human Rights Committee for its
consideration in the context of the preparation of the List of Issues Prior to Reporting on
Croatia’s implementation of the International Covenant on Civil and Political Rights (the
Covenant).

Sections (I) and (II) of the submission outline a number of concerns regarding
implementation of Articles 2, 3, 6, 7, 17 and 26 of the Covenant as a result of Croatia’s laws
and practices concerning reproductive rights. These include: (I) barriers in access to legal
abortion care; and (II) lack of access to quality maternal health care and mistreatment in
maternal and other reproductive health care settings. A number of questions regarding
Croatian laws, policies and practices are outlined at the end of each Section.

I. Barriers in Access to Legal Abortion Care (Articles 2(1), 3, 6, 17 and 26 of the
Covenant)

Abortion in Croatia is currently regulated by the Act on Health Care Measures for Exercising
the Right to a Free Decision on Giving Birth. Article 15(2) specifies that a pregnancy can be
legally terminated on a woman’s request up to the 10th week from conception.' After that a
commission may approve access to abortion if the pregnancy is a result of a crime,
there is a risk to the health or life of the pregnant woman, or if there is a serious fetal
impairment.’

Despite the legality of abortion women in Croatia continue to face difficulties and barriers in
accessing legal abortion care. These include: widespread refusals of abortion care, financial
barriers, the lack of accessible evidence based information about abortion, social stigma
related to abortion and biased service provision by some medical professionals towards
women requesting abortion care, including use of ultrasounds to dissuade women from having
an abortion.’

As a result, some women travel out of Croatia to other countries to obtain legal abortion.* The
situation has particularly detrimental effects on women from economically deprived rural
areas, women with low incomes, and other marginalized groups of women for whom the cost
of travel to a facility providing abortion services may be prohibitive.



In addition, the current abortion law was adopted in 1978 and predates the new Croatian
Constitution adopted in 1990. As a result, a law reform process is now underway to adopt a
new abortion law. This follows a 2017 decision by the Croatian Constitutional Court in which
the Court held that because the law contained outdated provisions and predated the 1990
Croatian Constitution, new legislation had to be adopted.’ In late 2018, a reform process was
initiated by the Croatian Ministry of Health which established an expert commission to review
abortion laws in other European Union countries and to begin preparations for the drafting of
a new abortion law.

There are serious concerns that in the context of this law reform process there will be attempts
to rollback the legality of access to abortion care and to impose new barriers to access to legal
abortion. It is very important that the reform process does not result in such retrogression and
that the State party instead ensures that the new legislation addresses and removes many of
the harmful barriers that currently continue to undermine women’s access to legal abortion in
Croatia.

These barriers include:
(a) Financial barriers

Legal abortion services are unaffordable for many women in Croatia since abortion on request
is not covered by public health insurance. As a result women must pay the costs of abortion
on request themselves, which costs between 250 and 450 euros and in 2018 represented
approximately 30% to 53% of the median monthly income in Croatia.” In the period of 2005 —
2014, the price of the procedure has increased 36 percent, and in the last 4 years the average
price for abortion on request in public hospitals increased by 20 percent.® In addition, while
public health insurance does cover the costs of therapeutic abortion, there are reports that
some hospitals have charged women for the costs of an abortion when the pregnancy resulted
from sexual violence.

(b) Refusals of abortion care on grounds of conscience or religion

Women’s access to legal abortion care in Croatia is increasingly hampered by the State
party’s failure to ensure that medical professionals’ refusals to provide abortion care on
grounds of conscience or religion do not jeopardize women’s access to legal abortion
services. These failures also affect women’s access to contraception and assisted reproductive
technologies.’

Croatian law allows medical professionals to refuse to provide diagnostic, treatment and
rehabilitation care to patients based on their personal ethical, religious or moral beliefs. They
must promptly inform their patients and employers of any such refusals and refer patients to
other medical providers."

Regulatory, oversight and health-system failures by the state in relation to these refusals of
care, mean that women’s access to legal abortion care is increasingly jeopardized:

> Failures to ensure an adequate number and dispersal of willing and trained providers:
State authorities are failing to ensure the sufficient dispersal and availability of
adequate numbers of medical professionals who are willing and able to provide quality




abortion care within a reasonable geographical reach. According to research carried
out by the Gender Equality Ombudsperson in 2018, around 60 percent of
gynecologists in Croatia do not provide legal abortion services due to claims of
personal conscience.! The research also revealed that in almost 20 percent of public
hospitals all gynecologists refuse to provide legal abortion."” In addition, there is also a
report of a woman undergoing an abortion procedure without anaesthesia due to an
anaesthesiologist’s refusal to participate in the procedure.” However, a range of
doctors that have refused, on grounds of conscience, to provide legal abortion care as
part of their public employment, nevertheless offer this service privately after hours
for a fee and in contravention of the law."

> Failures to prevent institutional refusals of care: Croatian law allows refusals of care
by individual medical professionals but does not permit institutional refusals of care.
However, despite the illegality of institutional refusals of care, reports indicate that
some public hospitals in Croatia refuse to provide legal abortion services as a matter
of institutional policy.” State authorities have taken no steps to impose sanctions or
establish effective monitoring mechanisms to address such situations. Furthermore, the
state has failed to resolve conflicts between legislation regulating refusals of care
which does not allow institutional refusals and ministerial Ordinance on the
Accreditation Standards for Hospital Health Care Institutions which appears to accept
that health care institutions may refuse to provide certain services on grounds of
conscience. '

» Failures to establish effective oversight and monitoring systems: There is no collection
of official statistics or data on the prevalence of such refusals of care in Croatia. In
addition, there are no standardized procedures for the registration of such refusals —
practices differ on a case-by-case basis, with some physicians and medical staff
signing forms notifying their refusal, while others give oral statements to their
employers only without any record being kept. The lack of standardized registration
procedures undermines any monitoring and oversight efforts,” which in turn
undermines the ability of state authorities to undertake effective measures to address
the serious resulting obstacles in access to legal abortion care.'

International Human Rights Law and Standards

Under the Covenant Croatia is obliged to guarantee access to legal abortion care. The States
failure to address the barriers identified above, including to ensure adequate numbers and
geographical coverage of willing and trained providers, to establish effective monitoring and
oversight mechanisms and to prevent institutional refusals of care, undermines its obligations
under the Covenant and jeopardizes women’s enjoyment of their rights under the Covenant
including rights under Articles 2(1), 3, 6, 7, 17, and 26.

General Comment No. 36 of this Committee makes it clear that measures that State parties
adopt to regulate abortion “must not result in violation of the right to life of a pregnant woman
or girl, or her other rights under the Covenant.”” The General Comment also makes it clear
that State parties have a duty to ensure that women and girls do not have to resort to unsafe
abortions. This Committee has also outlined that State parties “should not introduce new
barriers and should remove existing barriers that deny effective access by women and girls to
safe and legal abortion.”” They should also “prevent the stigmatization of women and girls
seeking abortion.”” Other Treaty Monitoring Bodies have also repeatedly urged states to
remove financial and other barriers, to ensure access to quality abortion care, and to refrain
from introducing regressive laws and policies on abortion care.”



This Committee has specifically urged State parties to eliminate barriers to safe and legal
abortion care that have resulted from medical professionals’ refusals of abortion care.”
Similarly, other UN human rights mechanism have repeatedly expressed the view that where
a state chooses to permit, as a matter of domestic law or policy, medical professionals to
refuse to provide legal reproductive health care on grounds of conscience or religion, the state
must put in place regulatory, oversight and enforcement frameworks that will ensure women’s
access to these services is not undermined by such refusals.” They have explicitly specified
that the relevant regulatory framework must ensure certain minimum obligations, including an
obligation on healthcare providers to refer women to alternative health providers® and must
prohibit institutional refusals of care.” States should also ensure that “adequate number of
health-care providers willing and able to provide such services should be available at all times
in both public and private facilities and within reasonable geographical reach.”” They should
also “establish effective monitoring systems and mechanisms to enable the collection of
comprehensive data on the extent of conscience-based refusals of care and the impact of the
practice on ... access to legal reproductive health services.””

In 2015, the Committee on the Elimination of Discrimination against Women (CEDAW)
specifically urged Croatia to ensure that conscience-based refusals of care “[do] not
impede women’s effective access to reproductive health-care services, especially
abortion and post-abortion care and contraceptives.”” It also urged the state authorities
to “ensure universal coverage of abortion and modern contraception within the
Croatian Health Insurance Fund.”” Thus far the Government has not adopted measures
to implement these recommendations.

Recommended questions to be addressed by the Croatian government:

e Please provide information on the current abortion law reform process, including the
timeline for introducing and adopting a new law, and explain how the State party will
ensure compliance with the principle of non-retrogression.

e Please explain what measures the State party is taking to ensure effective access to
legal, quality abortion care.

e Please outline measures that the State party is taking to ensure adequate numbers and
geographical coverage of medical professionals trained and willing to provide abortion
care, to prevent institutional refusals of care and to establish effective monitoring and
oversight frameworks in order to guarantee that refusals of care on grounds of
conscience or religion by medical professionals do not undermine women’s timely
access to abortion services.

e Please outline measures the State party has taken to improve access to affordable
abortion services by covering all costs related to abortion, including abortion on
request, under the Health Insurance Fund.

II. Lack of Access to Quality Maternal Care and Mistreatment in Maternal and
Other Reproductive Health-Care Settings (Articles 2(1), 3, 6, 7, 17 and 26 of the
Covenant)

Serious concerns persist in Croatia regarding maternal health care, in particular with respect
to: lack of access to quality maternal health care for women living in rural areas or outside of



urban centers and for undocumented migrant women; abuse and disrespect in reproductive
health care settings; lack of disaggregated data; inadequate maternal death audits; and
restrictions on birth outside of hospitals.

(a) Barriers in access to quality maternal health care for women living in rural areas

Women living in rural areas or outside of urban centers in Croatia face difficulties in
accessing quality maternal health care services. Since 2010 Croatia has moved towards
centralizing birth and postpartum care in 30 maternity hospitals throughout the country. Small
out of hospital (ambulatory) units have been closed.”’ Although there is no official data on the
number of women of reproductive age who live more than 50 km away from a maternity
hospital,** on the basis of 2011 census data it is estimated that 361,100 women of fertile age,
representing 52 percent of women in Croatia (out of 698,675 in total), live outside of cities
with maternity hospitals.*

The lack of available data and research impedes assessment of the impact and effectiveness of
this process of centralization. However, there are regular reports of births taking place at
roadsides, in military hospitals, helicopters or ferries; not least as women living on the
Croatian islands need to be transported to mainland hospitals to give birth. Often these women
leave their communities in advance of their due date to await labour on land, at their own cost.
These reports are indicative of the challenges many rural women face in accessing maternal
health care in Croatia.**

(b) Barriers in access to affordable maternal health care for undocumented migrant
women

In Croatia undocumented migrant women face significant barriers in access to maternal health
care throughout pregnancy, as outlined in detail in the Center for Reproductive Rights’ recent
report entitled Perilous Pregnancies: Barriers in Access to Affordable Maternal Health Care
for Undocumented Migrant Women in the European Union (enclosed).

As detailed in the report, Croatian law provides that undocumented migrants in Croatia are
allowed to access health care services, and thus undocumented migrant women in Croatia are
not prohibited from accessing maternal health care during pregnancy.* However, as the report
explains, under Croatian law undocumented migrant women are required to pay the full costs
of all maternal health care they obtain during pregnancy, including antenatal care and care
during labour and childbirth and obstetric emergencies. Legal provisions specify that health
care providers are required to charge anyone without legal residence for the full costs of any
care provided before discharging the patient, and stipulate that bills must be paid within a
deadline of eight days. If the bill is not paid within the deadline, health care providers must
transmit the patient’s personal information to the Ministry for Internal Affairs.*

These legal and policy barriers undermine undocumented migrant women’s access to
adequate and quality maternal health care throughout pregnancy and thereby expose pregnant
women to serious risks to their health and lives, including increased risk of maternal mortality
and morbidity. Many undocumented migrant women with limited financial means will
experience considerable uncertainty about their ability to pay for maternal health care and will
fear being reported to immigration authorities if seeking care. As a result most undocumented
migrant women will not seek antenatal care during pregnancy, thereby placing their health at
serious risk. Furthermore, the significant cost of unsubsidised maternal health care during
childbirth or in an obstetric emergency as well as any follow up care will often lead to a



debilitating financial burden for undocumented migrant women. In some cases this may lead
them to avoid accessing skilled birth attendance during childbirth, exposing them to
heightened risks of maternal mortality and morbidity.

(c) Mistreatment in maternal health care and other reproductive health care settings

Since 2001, RODA has monitored the treatment of pregnant women in hospitals, including
through interviews and surveys. Women’s reports give rise to serious concerns about the way
they are treated during reproductive healthcare procedures, including but not limited to
childbirth and postpartum, surgical miscarriage procedures, medically assisted reproduction
and post-menopausal care. Their reports indicate that there may sometimes be serious deficits
in processes to ensure women’s ability to give their free and informed consent to medical
interventions. They also report highly concerning instances of disrespectful and abusive, and
sometimes violent, treatment by medical professionals. The results of the #PrekinimoSutnju
(#BreakTheSilence) campaign organized by RODA in 2018 indicate that women undergoing
painful reproductive healthcare procedures may often be denied access to pain relief, may not
be informed in advance about a procedure being potentially painful, and may be tied to
medical equipment during these procedures.”

Similarly, RODA’s 2015 Survey on Experiences in Maternity Services™ has revealed serious
concerns regarding the provision of obstetric care in Croatian hospitals and respect for
women’s human rights during childbirth. Although the reported practices differ extensively
in form and gravity, they raise concerns regarding respect for women’s dignity, autonomy
and personal and bodily integrity in maternal health care contexts and medical decision-
making related to childbirth. Reported practices include:

» Failure to obtain full and informed consent for medical interventions during
childbirth.*

» Mental, emotional or verbal abuse and humiliation and lack of respect for privacy.*

» Practices that prevent women from moving freely and choosing a birthing position and
instead confine them to lie down while giving birth.*’ The World Health Organization
(WHO) has specified that women’s freedom to choose positions and assume a variety
of positions during the course of labour alleviates labour pain and that women should
not be restricted to bed and the supine position.*

» The exertion of extreme physical pressure by healthcare personnel on women’s
abdomens during the pushing stage of labour (known also as the Kristeller
Maneuver). RODA’s 2015 survey found that 54 percent of women reported being
subjected to the Kristeller Maneuver.” The WHO has advised against the use of
Kristeller Maneuver and outlined that “[a]part from the issue of increased maternal
discomfort, there is suspicion that the practice may be harmful for the uterus, the
perineum and the fetus.”*

» Extensive use of episiotomy. Prior to 2008, episiotomy was performed during nearly
70 percent of childbirths and while the official rates are declining they remain very
high, at 49 percent in 2010.* However, RODA’s 2015 survey revealed that episiotomy
rates may be severely underreported (the Croatian Institute for Public Health reports a
rate of 30 percent, while women’s reports to RODA indicate a rate of 56 percent).*

» Suturing of birth injuries without, or with insufficient, anesthesia. The International
Federation of Gynecology and Obstetrics (FIGO) has stressed that suturing must
always be performed under adequate perineal anaesthesia.*’

(d) Lack of adequate disaggregated data and maternal death audits



Croatian authorities are failing to collect adequate disaggregated data on maternal morbidity
and mortality as well as undertake adequate maternal death audits.* While maternal mortality
and morbidity rates are generally low in Croatia, data is only collected at hospital and national
levels and is not disaggregated by age, race, nationality, socio-economic status, place of
residence, or child’s place of birth.* As a result, there are important gaps in information about
maternal mortality and morbidity risks specifically affecting women from certain groups. In
other European countries where disaggregated data is available, it shows significantly higher
maternal mortality and morbidity outcomes among certain groups of women.

(e) Restrictions on birth outside of hospitals
The majority of births in Croatia (99 percent) take place in hospitals and are usually attended
by doctors with midwives assisting. Croatian legislation does not recognize the possibility for
midwives to work independently outside of hospital settings and as a result does not enable

women to choose to give birth outside of hospital settings.

International Human Rights Law and Standards

These maternal health care deficits indicate that Croatian authorities are failing to respect and
ensure the protection of women’s human rights during pregnancy and childbirth and give rise
to specific concerns in relation to Article 2(1), 3, 6, 7, 17 and 26 under the Covenant. These
practices also give rise to serious concerns that maternal health care in Croatia does not
comply with international medical guidelines, scientific evidence and international standards
of care.”

This Committee has affirmed that the Covenant requires States parties to adopt positive
measures to protect women’s ability to enjoy their right to life with dignity, including
providing access to quality maternal health care.”” The Committee has also specifically found
that excluding undocumented migrants from insurance coverage for health care that could
result in loss of life or irreversible negative consequences for health amounts to discrimination
in violation of Article 26.”

The Committee on the Elimination of Racial Discrimination has recently expressed concern
about the multiple and intersecting forms of discrimination that undocumented migrant
women face in accessing maternal health care, and recommended that States remove all
financial barriers, as well as legal, administrative, language or cultural barriers that impede
access to affordable maternal health care throughout pregnancy and ensure that emergency
health care and any care related to childbirth is provided free of charge for all.” Other
international human rights mechanisms have also affirmed that States must ensure the right of
access to maternal health services on a non-discriminatory basis, especially for disadvantaged
or marginalised groups.* In particular States have a duty to refrain from denying or limiting
equal access for all persons, including undocumented migrants, to essential health services.*

This Committee and other international human rights mechanisms have specified that the
treatment of women during childbirth and in the course of reproductive health care can give
rise to concerns of ill-treatment.* For example, the Special Rapporteur on torture has
observed that women may be exposed to severe pain and suffering when seeking maternal
health care, particularly immediately before and after childbirth, as a result of abuses such as
“extended delays in the provision of medical care, such as stitching after delivery to the
absence of anaesthesia.” He has noted that “[sJuch mistreatment is often motivated by
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stereotypes regarding women’s childbearing roles and inflicts physical and psychological
suffering that can amount to ill-treatment.”® Similarly, the Special Rapporteur on violence
against women has recently outlined that some forms of mistreatment related to childbirth and
other reproductive health services could amount to violence against women and human rights
violations.” In addition, Articles 2(1) and 3 of the Covenant require State parties to ensure
women’s enjoyment of the rights enshrined in the Covenant on a basis of equality and free
from discrimination on grounds of sex.” CEDAW has confirmed that abuse and mistreatment
during childbirth in maternity hospitals amounts to discrimination against women in the
enjoyment of their human rights. It has urged State parties to improve standards of care with
regard to childbirth and to ensure that all interventions are performed only with a woman’s
full, prior and informed consent, and that healthcare professionals are trained on patients’
rights and ethical standards.”

This Committee has also repeatedly found that women’s decisions regarding their pregnancies
fall within the right to privacy as enshrined in Article 17 of the Covenant.” Respect for the
principle of informed consent in relation to medical decision making is also required by the
right to privacy.®

In 2015, CEDAW expressed concerns about Croatia’s failures to ensure access to quality
maternal health care. It specifically expressed concerns about “[t]he lack of oversight
procedures and mechanisms for ensuring adequate standards of care and the protection
of women’s rights during deliveries, as well as their autonomy, and the lack of options
for giving birth outside hospitals”, and called upon the Croatian Government to “ensure
the existence of adequate safeguards so that medical procedures for childbirth are
subject to objective assessments of necessity and conducted with adequate standards of
care and respect for women’s autonomy and the requirements for informed consent,
and to introduce options for home births for women who wish to avail themselves of that
possibility.”* Thus far the Government has not adopted measures to implement this
recommendation.

Recommended questions to be addressed by the Croatian government:

e Please explain what measures the State party is taking to guarantee the human rights
of women in maternal and other reproductive health care settings and how the State is
monitoring and assessing health professionals’ and facilities’ compliance with these
measures.

e Please outline measures the State party is taking to ensure that all pregnant women in
Croatia including women living in rural areas and undocumented migrant women have
timely access to quality and affordable maternal health care.

e Please explain how the State party collects data on maternal mortality and morbidity
and how they are disaggregated. Please also explain how the State party conducts
maternal death audits.

e Please indicate steps taken to ensure that all women can benefit from the presence of
skilled birth attendants during childbirth, including in cases where they are giving
birth at home or otherwise outside of medical facilities.
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